
Decabrominated diphenyl ether and other flame retardants banned in 
Oregon products 

 
Interpretive and Policy Guidance from the Oregon Health Authority 

 
This guidance is intended to help manufacturers, distributors, and other interested parties 
to understand the law that bans the use of several flame retardants, in certain 
concentrations, from products that are introduced into commerce in Oregon.  Though the 
OHA has not yet promulgated rules implementing the statute, this informational guidance 
is designed to assist persons in complying with the law.  Please see the end of the document 
for frequently asked questions (FAQs). 
 
What the new law says 
 
Pursuant to Oregon Revised Statutes (ORS) 453.005(7)(e) the following are now defined as 
hazardous substances: 
 

1. Pentabrominated diphenyl ether   CAS # 32534-81-9 
2. Octabrominated diphenyl ether    CAS # 32536-52-0 
3. Decabrominated diphenyl ether   CAS # 1163-19-5 

 
Effective January 1, 2011, it is unlawful for any person to: 1) introduce into commerce; or 
2) deliver for introduction into commerce in Oregon any product containing more than 
0.10% by mass of any of these three hazardous substances.   
 

• OHA construes "introduction into commerce or delivery for introduction into 
commerce" to mean shipping or otherwise transferring a product to a manufacturer, 
distributor, retailer, or consumer in Oregon; or the holding of a product after its 
introduction into commerce. 

 
• OHA construes “product” to sweep broadly and cover any article in commerce, 

whether for sale or rent/lease.   
 

How the New Law Applies 
 
Unless expressly excluded in statute, all products introduced into commerce after January 
1, 2011 must comply with this law. The law provides no “grandfather” provision or any 
phase-in of compliance.  Other than the one-tenth of one percent threshold, there is no “de 
minimis” exclusion.  
 
 
 
 
 
 
 



Exemptions or Exclusions to the law 
 
This law does not apply to: 
 

1 Any new raw material or component part used in a motor vehicle, including 
original spare parts (as defined in ORS 801.360).  [ORS 453.025(10)(a)] 

2 Any new raw material or component part used in an airplane including 
original spare parts.  [ORS 453.025(10)(a)] 

• The OHA construes “component part” to mean an item intended, 
used, and necessary for assembling a motor vehicle or airplane. 

3 Use of commercial decabrominated diphenyl ether to maintain, refurbish or 
modify equipment, if that equipment is used for purposes related to 
transportation.  [ORS 453.025(10)(b)]   

• The OHA construes “commercial decabrominated diphenyl ether” to 
mean that chemical substance sold as a product for use in a 
commercial context.1   

• The OHA construes the phrase "equipment used for purposes related 
to transportation" to refer to the actual apparatus used to transport 
people, goods or materials such as ships, freight and passenger 
trains, and mass transit buses.  

• Equipment not directly used in the conveyance of people or goods, 
such as cranes used for loading ships or trains, forklifts used for 
loading freight trucks, and plastic shipping pallets would be subject 
to the ban and therefore cannot contain more than one tenth of one 
percent (0.10%) of the hazardous substances listed above. 

4 Used products.  [ORS 453.085(16)]   
• The OHA construes “used products” to mean products that have 

been put to their intended use prior to a transfer of title. 
• Previously used goods sold in second hand or consignment stores or 

by a private party are excluded in this ban. 
• Unused office furniture sold to a discount distributer who in turn 

sells the furniture as new, are not considered “used products” and 
thus would not be excluded.    

5 Replacement parts already in commerce or existing inventories in Oregon 
before January 1, 2011. [ORS 453.085(16)] 

6 Pesticides subject to the Federal Insecticide, Fungicide and Rodenticide Act 
or regulated under ORS 616.335-385.  [ORS 453.015(3)] 

7 Foods or drugs otherwise regulated by the State of Oregon.  [ORS 
453.015(5)] 

8 Any substance for use in a scientific laboratory.  [ORS 453.015(7)]   
• The OHA construes the term “substance” to include “product.” 

                                                 
1 See, e.g., European Union Risk Assessment Report, bis(pentabromophenyl) ether, Institute for Health and 
Consumer Protection, European Chemicals Bureau, European Commission, Joint Research Centre, 1st Priority 
List, Vol. 17 (assessing various flame retardants as commercial products), at 
http://ecb.jrc.ec.europa.eu/documents/Existing-
Chemicals/RISK_ASSESSMENT/REPORT/decabromodiphenyletherreport013.pdf 



 
 
Penalties for Violating the Law 
 
ORS 453.125 and 453.990 provide that violators may be subject to a temporary or 
permanent injunction, and may be criminally liable for a Class A or Class B misdemeanor.  
In addition, the Oregon Health Authority could issue civil penalties for violations of the 
law.  



Questions and Answers Regarding the New Law  
 
 
Q:  Does the 0.10% prohibition apply to a product as a whole or does it apply to its 
component parts? 
A:  The 0.10% threshold applies to the individual product that is introduced (or delivered 
for introduction) into commerce in Oregon.  For example, if OHA were testing a washing 
machine the 0.10% would apply to the washing machine as a whole. If OHA were testing a 
component part shipped to a manufacturer in Oregon for use in assembling a washing 
machine the 0.10% would apply to that component part. 
 
 
Q:  Does the January 1, 2011, effective date for the ban on PBDEs apply to the 
manufacture date or some other date?   
A:  Unless expressly excluded, the ban applies to any product introduced or delivered for 
introduction into commerce in Oregon on or after January 1, 2011.  For example, if a 
product were manufactured on December 20, 2010, but shipped to a distributor in Oregon 
on January 5, 2011, the ban on PBDEs would apply to that product.  
 
Q. Is the 0.10% prohibition intended to apply to household products only, or are 
industrial products also subject to the prohibition? 
A. The OHA considers the PBDE restrictions to cover broadly all kinds of commercial 
products including industrial materials. Except for the specific exclusions mentioned in the 
above guidance, we believe all products are covered.  
 
Q: Where can I get more information about how to comply with this law? 
A: More information about how to comply with this law can be obtained by emailing 
general.toxicology@state.or.us 
 
 In your email please identify yourself and whom you represent. You will receive a 
response as soon as possible. We will also attempt to address your question in future 
versions of this guidance. 
 
Q:  Where can I get more general information about PBDEs and their potential 
health effects? 
A. The Office of Environmental Public Health has a fact sheet describing PBDEs, how they 
get into the environment, potential health effects, vulnerable populations, and what families 
can do to reduce their exposure. This fact sheet is available at 
http://www.oregon.gov/DHS/ph/envtox/pbde.shtml. 
 
 
 
  
 
 
   


